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Part 1:  Tensions in state and federal regulation

▪ Marijuana was legal in the 18th, 19th and early part of 20th

Centuries

▪ Historians and scholars have different explanations for the
change in popular attitudes

– Anti-immigrant backlash

– 26 different states passed prohibition laws

– After the 18th Am. passed in 1919, temperance movement turned its
attention to marijuana

▪ Culminated in the Comprehensive Drug Prevention and Control
Act of 1970

– Title II: Controlled Substances Act, labels marijuana as a schedule I drug
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Part 1: Tensions in state and federal regulation

▪ Waves of legalization efforts began sweeping across the
country in the 1990s

– First wave – medical cannabis

– Second wave – recreational cannabis

▪ Currently, 33 states plus D.C. have legalized medical marijuana;
11 have legalized recreational use for adults; and 8 are selling
adult-use marijuana in licensed dispensaries
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Part 1: Tensions in state and federal regulation

▪ Medical marijuana – How does it work?

– Generally requires a consultation with a doctor

– Physician provides a “certification,” not a “prescription,” to patients
with a “qualifying conditions”

– Background check

– Issuance of a card, which permits purchases from approved vendors

▪ Recretional marijuana – How does it work?

– Every state is different!
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Part 1: Tensions in state and federal regulation

Feds struggle to develop a coherent response to state legalization

▪ 2013 Cole Memo – shifts law enforcement priorties to preventing:

– (1) distribution to minors; (2) revenue from sale of marijuana from being
funneled to criminal enterprises, gangs, and cartels; (3) the diversion of
marijuana from where it is legal to states where it is not legal; (4) state
authorized activity from being used as a front or pretext for trafficing other
illegal drugs; (5) driving while inebriated; (6) growing on public lands; and
(7) posesion on federal property

▪ 2014 Farm Bill

– Distinguishes between industrial hemp and marijuana; opens the door to
industrial hemp farming

▪ 2016 DEA Rule Making on “Marijuana Extract”
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Part 1: Tensions in state and federal regulation

▪ 2018 Sessions Memo

– “Good people don’t smoke marijuana”

▪ 2018 Farm Bill

– Legalized hemp and hemp-derived products, including hemp-derived
CBD. It did not legalize CBD derived from marijuana, however

– What this means:

• If CBD is derived from hemp and contains less than 0.3% THC, it is not
regulated as a Schedule I Drug

• But if CBD is derived from marijuana, it is regulated as a schedule 1 drug
even if it contains less than 0.3% THC
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Part 1: Tensions in state and federal regulation

▪ 2019 AG W. Barr turns away from AG Session’s Memo

▪ 2019 DEA announces it plans to authorize more growers for
research purposes

▪ What is the likelihood Congress clears up this mess?

– It’s anyone’s guess…
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Part 2:  Considerations for Employers 

▪ No good test for determining whether someone is impaired

– Difficult to determine with accuracy when the last use was

– Not a lot of peer reviewed science on impacts to employee 
performance over time

▪ Public policies favor rehabilitation for indivdiuals addicted to 
drugs

▪ Patchwork of state and federal laws have created a massive 
disconnect between what employees think their rights are and 
what their rights actually are 
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Part 2:  Considerations for Employers 

▪ What’s NOT in most states’ laws? 

– An unqualified right to use marijuana

– Anti-retaliation provisions preventing employers from disciplining 
employees for otherwise legal use under state law

▪ But a third wave has started to swell  

– Seeing states take concerted efforts to erase stigmas that have persisted 
since the early part of the 20th Century

• Anti-retaliation protections for cannabis users

• Legislation expunging marijuana offenses from criminal records

• Legislation authorizing additional support for individuals from areas 
disproportionatly effected by cannabis criminalization
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Part 2:  Considerations for Employers 

▪ What are employers current obligations? 

▪ It depends!  

– Where is the employer located?  

– Is the employer a federal contractor or grantee? 

– Does the employer work in a federally regulated industry, like 
healthcare or transportation?  

– Is the job safety-sensitive?  
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Part 2: Consideraitons for Employers

▪ Hypothetical:  You are a local retail shop specializing in selling 
cook ware.  You are not a federal contractor or grantee, and 
there is nothing safety sensitive about your employees’ job 
duties. An employee approaches you and divulges she is 
smoking marijuana to help her with an undisclosed medical 
condition. 

▪ Do you have an obligation to accommodate your employee 
under the ADA?  
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Part 2:  Considerations for Employers 

▪ Americans with Disabilities Act 

– Requires employers make reasonable accommodations to applicants or 
employees with disabilities

– Covered employers must engage in an interactive process to identify 
possible accommodations

– Requires an individualized analysis of the essential functions of the job 
and the employee’s restrictions 

– Individuals who feel they have been discriminated against because of a 
disability can file a claim with the EEOC 
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Part 2:  Considerations for Employers 

▪ Does an employer have an obligation to accommodate a 
medical marijuana user under the ADA?  

– (a) Yes.

– (b) No. 

– (c) Accommodate what, exactly?  
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Part 2:  Considerations for Employers 

▪ Hypothetical:  Now you are a construction company working on 
building a new FBI headquarters.  

▪ Are you required to fire an employee who tests positive for 
marijuana?  
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Part 2:  Considerations for Employers 

▪ Drug-Free Workplace Act  

– Applies to federal contractors and grantees  

– Prohibits the use or possession of marijuana at work

▪ Requires employers to: 

– Publish a statement notifying employees that use and possession are 
prohibited in the workplace and specifying the consequences for violations; 

– Establish a drug-free awareness program; 

– Notify employees that they must report drug-offense convictions for 
violations occurring in the workplace; and

– Impose sanctions on violators or require participation in a drug abuse 
assistance or rehabilitation program
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Part 2:  Considerations for Employers 

▪ Pop Quiz!!  

– True or False:  The DFWA requires employers to drug test their 
employees. 

– True or False:  The DFWA requires employers to terminate employees 
who report to work with drugs in their systems. 

– True or False:  The only drug use employees are required to report are 
convictions for drug use at work. 
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Part 2:  Considerations for Employers 

▪ This means the DFWA may not insulate employers who refuse 
to hire applicants who test positive for drugs!!!

▪ Noffsinger v. SSC Niantic Operating Co. 338 F. Supp. 3d 78 (D. 
Conn. Sept. 5, 2018)

– “DFWA does not require drug testing. Nor does the DFWA prohibit 
federal contractors from employing someone who uses illegal drugs 
outside of the workplace, much less an employee who uses medical 
marijuana outside the workplace in accordance with a program 
approved by state law. That defendant has chosen to utilize a zero 
tolerance drug testing policy in order to maintain a drug free work 
environment does not mean that this policy was actually ‘required by 
federal law or required to obtain federal funding.’”
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Part 2:  Considerations for Employers 

▪ Other states and municipalities have followed suit

– Rhode Island, Arkansa, Delaware, Illinois, Maine, Oklahoma, 
Pennsylvania, and West Virginia have provisions that prohibit 
employment discrimination for card-holding medical marijuana users

– Massachusetts, Maryland, Montana, New Jersey, and North Dakota 
have provisions that prohibit discrimination for using marijuana 
consistent with state law

– Cities are also getting into the mix.  NY City bans pre-employment drug 
testing, with exceptions 
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Part 2:  Considerations for Employers 

▪ Courts are taking these laws seriously 

– Whitmire v. Wal-Mart

– Barbuto v. Advantage Sales and Marketing, LLC 

– Callaghan v. Darlington Fabrics 

▪ Cases so far have mostly dealt with medical marijuana users, 
but protections for recreational users are not far off
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Part 2:  Considerations for Employers 

▪ Hypothetical:  An airline pilot is scheduled to fly from Oakland 
to Washington and then return to Oakland.  Consistent with 
DOT regulations, the pilot is randomly selected for a drug test 
while in Washington, and he tests positive for Delta-9 THC, the 
psychoactive compound in marijuana.  

▪ What would you want to know to answer the question of 
whether the Washington-based employer can terminate the 
pilot?  

23



dwt.com

Part 2:  Considerations for Employers 

▪ WA has no anti-retaliation provision

▪ Safety-sensitive transportation job with specific federal 
regulations: 

– 14 C.F.R. § 120.111(e)(2) states, “An employee who has engaged in 
prohibited drug use during the performance of a safety-sensitive 
function after September 19, 1994 is permanently precluded from 
performing that safety-sensitive function for an employer.” 

▪ So, can the employer terminate the pilot? 

▪ Must the employer terminate the pilot?  
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Part 2:  Considerations for Employers 

▪ Hypothetical con’t: 

– Pilot says his wife is using a salve that contains CBD and THC.  He claims 
because he applied the salve to her back, he must have absorbed it 
through the skin on his hands.  Employer has done some research and 
understand the labels on commercial products are wildly inaccurate.  To 
test the pilot’s assertion, Employer wants to send a sample of the salve 
to a lab in Colorado.  

– Would you advise the employer to send the salve to the lab?  
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Part 2:  Considerations for Employers 

What should an employer consider when deciding whether it wants to 
conduct candidate and employment drug testing?  

▪ No current test can definitively say whether a person is impaired

▪ Some states have attempted to develop standards for determining 
impairment

– “[E]mployee manifests specific, articulable symptoms while working that 
decrease or less the employee’s … speech, phsycial dexterity, agility, 
coordination, demeanor” or otherwise display “irrational or unusual 
behavior, or negligence or carelessness in operating equipment or 
machinery …”  

– May need trained personnel to perform assessments 

▪ For many industries, a focus on compliance with federal law will not 
necessarily protect employers
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Part 2:  Considerations for Employers 

▪ Employers may want to reconsider drug testing policies in light 
of the applicable jurisdiction’s laws

▪ If an employer is conducting candidate and employee drug 
testing, re-evaluate why? 

– Is it a safety-sensitive job? 

– Is it affirmatively required by some other requirement other than the 
DFWA? 

– Moral opposition may get you into trouble

▪ What are the risk factors? 

– Risks to employees, customers, and to the business
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Part 2:  Considerations for Employers 

▪ Options: 

– Consider eliminating marijuana from the panel of drugs tested, if you 
are in a state that bans drug testing or extends protections for some 
marijuana users

– Train managers to identify symptoms of workplace impairment

Remember – the patchwork of inconsistent laws means no one-
size fits all solution exists!    

▪ To accurately assess the enforcement risk, you will need to 
focus on the particular facts and laws at issue
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Part 3:  Questions?  

Thank you! 
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